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Presenter
Presentation Notes
This learning module was originally developed for presentation to the DoD contracting officers and other contract related personnel attending the 2012 DoD Procurement Conference and Training Symposium.  The Defense Institute of Security Assistance Management (DISAM) and the Defense Acquisition University (DAU) collaborated to create this module which was designed for joint presentation at the conference. Given the increasing volume of FMS requirements flowing through DoD’s acquisition processes, it is likely that DoD contracting personnel will, at some point in their career, be responsible for acquiring materiel and services in support of FMS requirements.  This module merges DISAM’s overall Foreign Military Sales (FMS) expertise with DAU’s specific contracting expertise to succinctly address key FMS acquisition and DoD contracting policies and issues that DoD contracting personnel should know. 

Although the procurement conference was subsequently canceled, this module may still be useful to the DoD contracting community.  Other functional areas may also find this FMS related contracting information helpful.   

This module is not intended to address the overall FMS process.   For further background on FMS, students should refer to other training resources such as DISAM’s online security cooperation familiarization course (SCM-FA-OL�Security Cooperation Familiarization Course – Estimated 2 hours) and the security cooperation orientation course (SCM-OC-OL Security Cooperation Management Online Orientation Course – Estimated 40 hours).
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Presenter
Presentation Notes
This learning guide was originally developed as a presentation to the DoD contracting officers and other contract related personnel attending the 2012 DoD Procurement Conference and Training Symposium.  The Defense Institute of Security Assistance Management (DISAM) and the Defense Acquisition University (DAU) collaborated to create this for joint presentation at the conference. Given the increasing volume of Foreign Military Sales (FMS) requirements flowing through DoD’s acquisition processes, it is likely that DoD contracting personnel will, at some point in their career, be responsible for acquiring materiel and services in support of FMS requirements.  This learning guide merges DISAM’s overall FMS expertise with DAU’s specific contracting expertise to succinctly address key FMS acquisition and DoD contracting policies and issues that DoD contracting personnel should know. 

Although the procurement conference was subsequently canceled, this learning guide may still be useful to the DoD contracting community.  Other functional areas may also find this FMS related contracting information helpful.   

This learning guide is not intended to address the overall FMS process.   For further background on FMS, students should refer to other training resources such as DISAM’s online Security Cooperation Familiarization course (SCM-FA-OL, which takes 90 minutes to 2 hours to complete) and the online Security Cooperation Orientation Course (SCM-OC-OL, which takes an estimated 35 to 40 hours to complete).





Notice of Update 

This presentation was originally prepared for the 
2012 DoD Procurement Conference and Training 
Symposium that was cancelled. 
 
The current content has been slightly revised  
from the original in order to incorporate 
subsequent policy changes and reference 
updates. 
 
Content is current as of 12 September 2013. 
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Presenter
Presentation Notes
The core content of this presentation was prepared in early 2012.  Since that time, some policy changes have occurred particularly the policy on FMS sole source (non-competitive procurement).  These subsequent policy changes have been incorporated into this updated presentation version.

The content of this presentation is current as of 12 Sep 2013.



Purpose 

• Highlight how contracting for FMS contributes 
to U.S. national security and foreign policy 
strategies 

• Discuss the contracting officer’s role in 
enabling the FMS process to be successful 

• Challenge you to view contracting                        
for FMS as more than just                             
another business transaction 
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Presenter
Presentation Notes
The primary purpose of making an FMS related presentation at the DoD Procurement Conference was to both inform contracting officers of the FMS related contracting policies and to enlist their support to leverage the FMS contracting process to achieve broader national goals.

The FMS program supports both national security and foreign policy goals of the US Government by equipping international partners with the defense capabilities to provide for their own national defense as well as enabling them to work with the US on other regional and international defense, humanitarian and peacekeeping a
activities.

Inherent in its name, FMS represents a procurement program.  Under FMS, an authorized international partner is procuring defense articles or services from the US Government.  Although many FMS orders are filled via shipments from existing DoD inventories, most major FMS items will be supplied directly from contracted sources.  In this situation, the effectiveness of the particular FMS program is directly related to the contract performance.

Given these realities, the challenge to the DoD contracting community to view FMS contracting as more than just another business activity.  Each FMS procurement contributes to fulfilling a USG commitment to international partner, strengthens foreign policy relationships, equips a partner for their own defense and collectively promotes our own US national security.    



FMS Contracting 

• Terminology 
• Organizational Roles & Responsibilities 
• Magnitude of FMS 
• FMS Process Background 
• Contracting Officer Role in FMS 

– Offer, Execution, Closure 
– Pseudo FMS / Building Partnership Capacity 
– FMS Customer Participation 
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Presenter
Presentation Notes
To fulfill the purpose of the module, this presentation covers the following topics: Terminology, Organizational Roles & Responsibilities, Magnitude of FMS, FMS Process Background, and the Contracting Officer Role in FMS.  Each of these topics will discussed separately.




Security Cooperation 

• DoD term* for all interactions with            
foreign defense establishments to: 
– Build defense relationships that                    

promote specific US security interests 
– Develop allied & friendly military capabilities          

for self-defense and multinational operations 
– Provide US forces with peacetime and contingency 

access to a host nation. 

• Foreign Military Sales (FMS) is a tool for 
implementing security cooperation national 
security strategies 
 6 

*Joint Pub 1-02 

Presenter
Presentation Notes
The USG has global interests and the DoD must be prepared to protect those interests.  In order to effectively and efficiently perform this national security responsibility, DoD must engage with its allies and other friendly governments around the world. DoD uses the term “Security Cooperation” to describe its overall set of interactions with foreign defense establishments. 

Collectively, security cooperation activities build mutually beneficial defense relationships.  FMS is an important element in security cooperation.  FMS is a means by which other allied and friendly governments can acquire the defense capabilities for both self-defense and for interoperable participation in other multinational activities.   Among other benefits, security cooperation relationships contribute towards providing US access to host nation key personnel, in-country facilities, ports, airspace, waterways, and territory.  For more information about security cooperation recommend you review the DISAM textbook, The Management of Security Cooperation, Chapter 1 Introduction to Security Cooperation.

The fundamental point is that FMS is not just a process for the benefit of the purchasing country.  In addition to benefitting the purchasing country, FMS also benefits the USG by enabling DoD to perform its national security mission more efficiently and effectively by equipping, training and sustaining its foreign partners around the world.



• State Department term* for a                           
group of programs through                               
which the US provides: 
– Defense articles 
– Military training 
– Other defense services 

• Goal: To promote national policies and objectives 
• Foreign Military Sales (FMS) is a tool for 

implementing security assistance foreign policy 
 
 

Security Assistance 
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*Joint Pub 1-02 

Presenter
Presentation Notes
The DoS is responsible for promoting US foreign policy. Strategic goal 1 in the FY 2007-2012 Department of State and USAID Strategic Plan is “Achieving Peace and Security”.  In support of this goal, DoS operates a group of programs that collectively are referred to as “Security Assistance”.  FMS is one of the DoS’s security assistance programs.  Although it may initially seem contradictory to the goal of peace and security, providing allied and friendly nations with defense articles, services and training empowers them to have credible capabilities in response to defense threats and thereby helps to create an environment of peace and security.

In this context, the FMS program is a tool to provide security assistance to other nations and thereby also contributes to achieving US foreign policy goals.  For more information about security assistance recommend you review the DISAM textbook, The Management of Security Cooperation, Chapter 1 Introduction to Security Cooperation.



Security Cooperation 
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Presenter
Presentation Notes
This is a visual representation of  what has been described.  FMS functions to support both the security assistance foreign policy goals of the DoS and the security cooperation national security goals of the DoD.   Because DoD executes the FMS program on behalf of the DoS, the DoD generally refers to FMS being one of its overall security cooperation activities.

However, not all FMS is the same.  In reality, there are three fundamental varieties of FMS programs.  Traditional FMS involves the foreign purchaser directly funding their FMS programs.   The next variety involves those programs that the DoS determines to be essential but the purchaser in unable to fund from their own resources.  As such, the DoS justifies the need for USG funding in their annual budget submission.  Typically, FMS programs in this category are funded by nonrepayable grants via the DoS.   The third variety are those programs for which the Congress has provided other legislative authority to fund via other appropriated funds.  Most often these are funds that have already been appropriated to DoD.

As will be emphasized later in this presentation, the contracting community must be aware of the type of funding that applies to the particular FMS procurement because different policies apply to the different funding sources.   At this point, the fundamental concept to remember is that FMS is not one monolithic program.  There are different types of FMS acquisitions based upon the different funding sources.




Defense Security Cooperation Agency 
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• OSD policy level agency with leadership, 
management, and oversight responsibility 
for DoD Security Cooperation (SC) programs 

• USG interagency advocate for SC                 
initiatives and programs 

 • Issues the Security Assistance   
Management Manual (SAMM)                  
as SC (FMS) policy 
 • Operates a DoD schoolhouse 
• DISAM—Defense Institute of Security 

Assistance Management 

Presenter
Presentation Notes
The Defense Security Cooperation Agency (DSCA) is the central DoD entity that leads, manages and oversees the execution of security cooperation programs.  A 2-star flag officer serves as the agency director.  DSCA reports to the DoD Undersecretary for Policy and advocates for security cooperation related initiatives and programs within the DoD, with the DoS, with Congress, with industry and with foreign partners.

DSCA also issues the formal policy for executing security cooperation programs via the Security Assistance Management Manual (SAMM) which is available at www.dsca.mil/samm .  



DoD Relationships 
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Military 
Departments and 

other Agencies 

Defense Acquisition 
University         

(DAU) 

Secretary of Defense 
–––––––––––––––––––––––– 
Deputy Secretary of Defense 

Under SECDEF 
(Acquisition, Technology, 

& Logistics) 

Under SECDEF 
(Policy) 

Defense Security 
Cooperation Agency 

(DSCA) 

Defense Institute of Security 
Assistance Management         

( DISAM ) 

Director of 
International 
Cooperation 

Presenter
Presentation Notes
The contracting community is familiar with the roles and relationships in the USD(AT&L) chain of command.  This chart correlates the USD(AT&L) structure to the parallel structure under USD for Policy.  The USD (AT&L) does oversee international cooperative acquisition programs via the Director of International Cooperation.  International cooperative acquisition programs are a different form of security cooperation and are not manage by DSCA.  DAU offers several online and in-resident courses on international cooperative acquisition programs. DISAM serves as the educational and training arm of DSCA in a similar manner as DAU serves as the education and training arm of USD (AT&L). 

Ultimately, the three varieties of FMS programs are executed via the acquisition and logistics infrastructure already embedded within with the military departments and other DoD agencies that are authorized to prepare FMS agreements. 




FMS Sales By Fiscal Year 
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Presenter
Presentation Notes
FMS represents a substantial volume of acquisition and logistics activity.  Although there is a high quantity of FMS orders filled from inventory shipments, in terms of dollars spent, the inventory shipments are for relatively lower cost type items.   The majority of FMS dollars are expended via DoD’s contracting activities for major weapon system acquisitions and other types of major items, support equipment, services and construction that are not typically provided from inventory resources.

The dramatic increase FY12 sales is largely driven by the single FMS sales agreement with Saudi Arabia to provide a total package of additional F-15 aircraft.

The primary point of emphasis for DoD’s contracting professionals is that the FMS program is big business.  FMS brings a large scale influx of requirements to be supported and dollars to be expended via DoD’s contracting community.   As such, it is probable that DoD contract personnel will be responsible for supporting FMS requirements at some point in their career.  In addition to the core contracting specialty competencies, DoD contract personnel should also have a basic understanding of the relatively few but important peculiarities of contracting for FMS.

The overall success of the FMS program largely relies on the contracting expertise resident within DoD in order to successfully fulfill sales commitments to our international partners.
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Magnitude of FMS 

Presenter
Presentation Notes
This chart views the scale of the USG’s FMS program in the context of Fortune 500 rankings.  In terms of dollars, if the cumulative annual FMS new sales value managed by DSCA were ranked within the Fortune 500, DSCA would rank within the top 100 for the years 2009-2011.

Similar to the previous chart, the take away point is that the USG’s FMS program, in addition to supporting USG foreign policy and national security goals, is also a big business enterprise.  Although foreign partners are purchasing from the USG itself under the FMS program, the USG relies on DoD’s contracting community to transition most dollars in the government-to-government FMS agreements into USG to industry contractual agreements that actually produce the deliverable items and services.   FMS is big business and DoD contracting is major element in fulfilling these FMS commitments.



      

Implementing Agency Number of  
Open Cases 

     Total Case Value 
      (Billions)  

      
      

Army 4,868 137.6 
      

Navy 3,907 78.0 
      

Air Force 3,415 178.0 
      

Other Agencies 768 7.0 
      
      

Total 12,958 400.7 
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As of 15 Feb 2013 

Magnitude of FMS 

Presenter
Presentation Notes
This chart provides a third perspective on the magnitude of FMS business.  This view differs from the previous two that were based solely one the volume of new sales by year.  This view shows the cumulative value of all FMS sales agreements that remain open from all previous years as distributed across the DoD execution agencies. Within DoD, there are 11 entities, referred to as implementing agencies, that are authorized to generate FMS agreements on behalf of the USG.  As indicated in this chart, the vast majority of active FMS business both in terms of number of open FMS agreements and in terms of FMS dollars are managed within the acquisition and logistics infrastructure of the US Army, Navy and Air Force.  As a note, the Navy oversees all maritime FMS agreements to include those providing material and services managed by the US Coast Guard and the US Marine Corps.  The remaining 8 implementing agencies are the Defense Contract Management Agency (DCMA), the Defense Information Systems Agency (DISA), the Defense Logistics Agency (DLA), the Defense Security Cooperation Agency (DSCA), the Defense Threat Reduction Agency (DTRA), the Missile Defense Agency (MDA), the National Geospatial-Intelligence Agency (NGA), and the National Security Agency (NSA).



Gripen 

Global Defense Market 
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Presenter
Presentation Notes
As discussed earlier, the USG established its FMS program to build relationships with foreign partners and to achieve both national security and foreign policy goals.  However, the USG is not alone.   Other nations that have developed defense systems are also pursing similar goals with foreign partners.  In this context, the US is in a global competition for international defense business and is typically competing against one or more non-US systems in any given international defense purchaser’s source and system selection process.  

International defense purchasers must consider many factors in making their procurement decision.   Some of the obvious considerations include system performance capabilities, total cost, system delivery lead-times, alliance or coalition interoperability, sustainment support along with political and economic relationships.   Other, perhaps less obvious, considerations include the extent of technology sharing, offsets/industrial participation (discussed later), and the degree of partnership and transparency in the procurement process. 

The DoD contracting community can significantly contribute to US competitiveness in the global defense competitive environment.   The manner in which the DoD contracting community both efficiently and effectively exercises their core contract specialty knowledge and skills as well as effectively communicating and interfacing with the international customer on their various array of issues, concerns, expectations, information needs contributes toward build trust in the acquisition process itself and the US overall as a trustworthy partner.   



DoD Preference 

  SAMM C4.3.4 
 DoD prefers that countries friendly to 

the US fill defense requirements with 
US origin items. 
– Foreign Policy 
– Military Relationships 
– Interoperability 
– Economies of Scale 
– Defense Industrial Base 
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Presenter
Presentation Notes
In the global defense competitive environment, DoD prefers that international partners select US origin systems.  The reasons for this preference are listed on this chart.  

The DoD contracting community is major factor in achieving this preferred outcome.   The contracting community enhances US competitiveness by creating value through the skillful exercise of their contracting specialties and through the manner in which the effectively interface and communicate with the international partner’s representatives.

The underlying point is that contracting for FMS requirements is more than just another business transaction that simply delivers a given item or service. DoD’s contracting processes as leveraged through the FMS process also work toward achieving broader reaching national security and foreign policy goals.



FMS Benefits and Protection 

SAMM C6.3.1 

 Acquisition for FMS must be in accordance with 

DoD regulations and other USG procedures.   

    This affords the foreign purchaser the same benefits 

and protection that apply to DoD procurement     

and is one of the principal reasons why foreign 

governments and international organizations   

prefer to procure through FMS channels. 
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Presenter
Presentation Notes
This is an excerpt from the Security Assistance Management Manual (SAMM) which is the official policy for conducting FMS.  The SAMM requires that acquisition for FMS be executed according to existing DoD regulations and procedures.  In essence, through the FMS program, the USG provides international partners the opportunity to fulfill their own defense requirements by utilizing the same extensive procurement infrastructure and processes that the USG established to fulfill the USG’s own defense requirements.  The well structured DoD procurement process, with built in checks and balances, is intended to acquire quality products at fair prices.  When this contracting process is exercised through FMS, it offers certain benefits and protections to the international partner.   This policy states that the benefits and protections inherent in the DoD contracting process is one of the principal reasons why international partners procure through FMS.

To summarize the last several points, a competitive global defense market exists.  In this competitive market, the US prefers that international partners select a US origin defense product.  The US uses its own well-established procurement infrastructure and processes to execute FMS agreements.  This approach affords the international purchaser the same inherent risk reduction, benefits and protections experienced by the DoD.  As such, the value created by the contracting community’s professional actions is a key criteria in international partners’ decisions to procure through the FMS program.

Again, the contracting is an essential component of the FMS program.  The work of the contracting community greatly influences the international community’s decision to select a US system and significantly contributes toward their opinion regarding the value provided through the FMS program.



FMS Relationships 

17 

United States Government 

1 2 

Foreign 
Government 

Defense 
Contractor 

L 
O 
A 

DoD 
Depot 

FMS 
Logistics & 
Acquisition 
Processes 

Presenter
Presentation Notes
This chart illustrates the buyer-seller relationship. Under the FMS program,  the foreign government is actually purchasing directly from the USG.   A document called a Letter of Offer and Acceptance (LOA) serves as the sales agreement between the two governments.   In regard to the LOA, the foreign government is the buyer and the USG is the seller.  Defense industry is not a direct party in the LOA sales agreement; however, industry often interfaces directly with the foreign government pre-LOA as the foreign partner makes various decisions about what product to procure and to select the procurement source.  The USG, through its contracting community, may also obtain inputs from industry as the USG develops cost and delivery lead time estimates for the LOA.

Once the LOA has been accepted by the customer, the USG essentially treats the customer’s requirements and as if they are USG requirements.  If the USG cannot support the LOA requirements from existing inventories, the USG will exercise its Federal Acquisition Regulation (FAR) and Defense Federal Acquisition Regulation Supplement (DFARS)  contracting processes to solicit, negotiate, award and administer a contract with industry to fulfill the requirements in the LOA.  In this contract relationship, the USG is the buyer and industry is the seller.  Under FMS there is no direct contractual relationship between the foreign government and defense industry.  Industry receives contractual direction from the USG.  The foreign government channel to influence or change the contractual direction is through interface with the USG by amending or modifying the LOA.

Under FMS, the LOA is generated first. The LOA serves several purposes.  It is legal authority for the defense export sale, it documents the international partner’s requirements,  and it serves as the funding source for those requirements.  Second, based upon the authority and funding provided by the LOA,  DoD may award one or more procurement contracts to industry in order to fulfill the LOA commitments.  As such, this three party buyer-seller relationship exists when FMS requirements will be fulfilled from procurement sources.




FMS Functional Relationships 
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Presenter
Presentation Notes
This view expands the USG role to identify functional relationships.  The SAMM states that each FMS LOA will be assigned to an individual person to that is responsible for the LOA from initial development to final closure.  Individuals assigned to these positions are called FMS case managers.  

FMS case managers themselves do not issue material from inventory nor do they directly initiate procurement action.   Case managers coordinate the LOA development and, if the LOA is accepted, case managers implement the LOA requirements and funding out to the DoD acquisition and  logistics infrastructure nodes that normally manage the respective item or service for DoD.  Case managers perform this responsibility by issuing LOA directives to system program offices for major items or by generating Military Standard Requisitioning and Issue Procedures (MILSTRIP) orders to inventory control points for secondary and support items. 

DoD places system program managers in charge of managing entire weapon systems and item managers in charge of managing inventories of individual items. Weapon system procurements will be routed to the applicable system program management office and requirements for secondary support items are routed to the applicable item manager. 

If procurement action is required, system managers or item managers will develop the procurement requirements package that will cite the LOA as the funding source.  A Procuring Contracting Officer (PCO) within the implementing agency will then exercise the FAR and DFARS processes to select a vendor and to negotiate and award a contract.  The PCO may enlist support from the Defense Contract Audit Agency (DCAA) and the Defense Contract Management Agency (DCMA) in both pre-award support and post-award contract administration. Typically, the implementing agency PCO will delegate contract administration out to the applicable local DCMA office for contract administration which will include quality assurance activities as well as inspection and acceptance of the contractor’s performance on behalf of the USG.  

In the FMS LOA pricing structure, a Contract Administration Services fee is applied to items sourced from procurement in order to reimburse DCMA and DCAA for their service in support of FMS procured requirements.



LOA & Contract Relationship 
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SAMM C6.3.5 - Discussions are held with the 
purchaser during the development of the LOA … to 
ensure requirements are clear and understood…and 
that sufficient details are included in the LOA to 
negotiate and award a contract.  
  
SAMM C6.3.3  - The Case Manager and contracting 
officer work together to make sure the contract and 
the LOA are consistent. 

Harmonize 

Presenter
Presentation Notes
Although the LOA and procurement contract are two distinct documents, there is an integrated relationship between the two. The LOA needs to sufficiently define the LOA requirements and provide the necessary funding levels to support the future contracting actions. This policy emphasizes the importance of the contracting community’s involvement in the initial LOA development.  The desired outcome to develop and LOA that meets customer expectations and that is executable under the FAR and DFARS provisions.

There should be coordination between the US case manager that develops, implements and oversees LOA execution and the contracting officer that will award and administer the procurement contract. 
The LOA should not commit the USG to actions in support of the foreign partner that are not executable within the context of the FAR and DFARS provisions.  The content of the LOA and the procurement contract must be harmonized. 




Contracting Officer in LOA Execution 

SAMM C6.3.5.2 - The contracting officer should consult 
with the FMS purchaser about major contractual 
matters, especially any matter that could be perceived 
as inconsistent with or significantly different from the 
LOA. 
SAMM C9.9.3 - Payment schedules updates are 
necessary to reflect revisions to delivery schedules, 
pricing updates, contract award dates, and 
contractor payment milestones.  
 

20 

Harmonize 

Presenter
Presentation Notes
Ultimately, the contract deliverables are for the benefit and use by the international partner.  The international partner’s expectations are largely formed by the content of the initial LOA which provides basic cost and delivery estimates.  Any deviations from the LOA scope need to be discussed with the international partner to obtain their input regarding the respective issue and to ensure that their expectations are in alignment with the actual contracted deliverables.

Additionally, most LOAs include a payment schedule.  The LOA payment schedule identifies the projected quarterly payment requirements that the FMS customer must make to the USG to support the LOA’s anticipated financial execution profile. This SAMM policy requires FMS case managers to issue updates to the payment schedule rate of cash collection as real world adjustments occur in contract execution.   Historically, this has been a point of dissatisfaction by FMS customers because timely updates to the payment schedules were not being made.  As a result, the USG generally continued to collect cash from the FMS customer according to the original estimated rate of contract execution rather than at the actual rate of contract disbursements.  Consequently, funds in excess of disbursement requirements accumulated in the customer’s FMS trust fund account when these funds could have been allocated to other immediate financial requirements. 

The financial managers within the acquisition management community need to initially provide the case manager a total estimated cost and then throughout LOA execution also need to provide updates on the actual contract values and expenditure rates in order that a realistic LOA payment schedule can be maintained by means of LOA amendments and modifications.



Letter of Offer and Acceptance (LOA) 
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Presenter
Presentation Notes
For illustration and familiarization purposes, this is the first page from a sample LOA.  As stated earlier, the LOA is the government-to-government agreement between the USG and the international partner.  The LOA serves as both the authority to make the defense export and as the funding source for any materiel or services provided from stock or placed on DoD contract for subsequent delivery.  This first page includes key summary information about the FMS sale to include a reference to purchaser’s request, a narrative summary of the overall sale, the estimated total sale cost, the initial deposit requirement, the offer expiration date and the signatures of DSCA, the US implementing agency and the purchaser. 



Letter of Offer and Acceptance (LOA) 
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Presenter
Presentation Notes
LOAs like contracts, break the overall LOA requirement down into logical sub-components.  These sub-indentures of the LOA are referred to as LOA lines.  Depending on the nature of the international partner’s requirement, an LOA may contain just one or many lines.  By policy, all items of major defense equipment must be broken out on their own separate LOA line with the specific quantity of items being identified.  The LOA case manager implements the various lines of the LOA out to the respective acquisition or logistics nodes for execution as was previously described.   Please note the column heading across the top of this LOA page.  The column heading abbreviation “SC” stands for source code.  The three most common source codes appearing on the LOA are: “P” indicating from new procurement, “S” indicating from existing stock, and “X” indicating the line will be sourced from a combination of both new procurement and stock. 



FMS Acquisition Policy 

1. FAR / DFARS Authority 
2. Cost / Pricing Data 
3. Incentive Clauses 
4. Other than Full & Open 

Competition 
5. Purchaser Involvement 
6. Contractual Data Requests 
7. Contingent Fees 
8. Warranties 
9. Offsets 
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Presenter
Presentation Notes
DSCA issues the official policy for conducting FMS in the Security Assistance Management Manual (SAMM).  The FMS acquisition policy is in Chapter 6, Section 6.3 of the SAMM.  This chart lists the acquisition topics addressed within the SAMM.  Each of the topics listed here will be separately summarized on the following screens.  Most of these same FMS acquisition topics are also addressed within the DFARS.  The contracting community should be aware of the content of SAMM C6.3 in addition to the content of the DFARS. The SAMM FMS acquisition policy is consistent with the DFARS FMS acquisition policy.




FMS Acquisition Policy 
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3. Incentive Clauses 
4. Other than Full & Open 

Competition 
5. Purchaser Involvement 
6. Contractual Data Requests 
7. Contingent Fees 
8. Warranties 
9. Offsets 
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Presenter
Presentation Notes
1.  FAR/DFARS Authority – Acquisition for FMS purchasers must be in accordance with DoD regulations and other applicable USG procedures. This affords the foreign purchaser the same benefits and protection that apply to DoD procurement and is one of the principal reasons why foreign governments and international organizations choose to procure through FMS channels. Federal Acquisition Regulation (FAR) provisions applicable to the DoD also apply to FMS procurements. 

FMS requirements may be consolidated with USG requirements or placed on separate contract whichever is more expedient and cost effective.  If FMS requirements are consolidated with USG requirements or the requirements of other FMS customers,  per DFARS 204.7103, individual FMS customers’ requirements should be separated on separate Contract Line Item Numbers (CLINs) or Sub-CLINs due to the different funding sources and delivery locations. 

Also see DFARS 225.7301(b).



FMS Acquisition Policy 

1. FAR / DFARS Authority 
2. Cost / Pricing Data 
3. Incentive Clauses 
4. Other than Full & Open 

Competition 
5. Purchaser Involvement 
6. Contractual Data Requests 
7. Contingent Fees 
8. Warranties 
9. Offsets 

25 

http://www.dsca.mil/samm/ 

Presenter
Presentation Notes
2.  Cost/Pricing Data – This policy relates to the competitive global defense market environment which was discussed earlier.  When foreign governments conduct a competition for a weapon system and a U.S. system is selected, that competition should determine the price to be paid. This is true even if the sale is then processed as a foreign military sale and even if DoD is buying the same item sole source. If the contracting officer determines that adequate price competition has occurred, the contractor will not be required to submit certified cost or pricing data. This policy is also incorporated into the DFARS at 225.7303(b). 
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3. Incentive Clauses – USG contracts may include incentive clauses for early performance. Any contract incentive clause should be consistent with the FMS customer’s requirements as stated in the LOA.  The principle behind this policy is that the contractor should only be incentivized to perform in ways that are desired by and actually benefit the FMS customer.  

In many FMS scenarios, early performance can prove to be very problematic from both a financial and logistics perspective.  Early contract performance will drive USG demands for accelerated cash collections.  The FMS purchaser may not be prepared to make additional payments to support the early contract performance.   Additionally,  the FMS purchaser may not be prepared with trained personnel, equipped facilities, and other sustainment support elements necessary to appropriately receive and maintain an early delivered article. 

Although early deliver for USG requirements is generally viewed to be a positive action, early deliver for FMS customers is not universally viewed as a positive action.  Any early contract delivery must be pre-coordinated with the FMS customer to validate that they are prepared to receive the articles.  
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4.  Other than Full and Open Competition – The competitive procurement process is used to the maximum extent possible when procuring articles or services.  However, the Competition in Contracting Act (CICA) provides certain limited circumstances in which the contracting activity can consider FMS purchaser requests for procurement using other than full and open competition. One of CICA’s exceptions to full and open competition at 10 U.S.C. section 2304(c)(4) is implemented as the “International Agreement” exception in FAR 6.302-4 and the DoD FAR Supplement (DFARS) Subpart 206.302-4. 

An authorized official of the purchasing government may submit a written request, generally through the Security Cooperation Organization (SCO), that the Implementing Agency procure the required item or service from a specific vendor.   This process is often referred to as a sole source request.



FMS Sole Source 

SAMM C6.3.4 
• FMS term for customer requests to procure using 

Other than Full & Open Competition 
• Customer sole source rationale no longer 

required 
– Policy changed in Aug 2012  

• Sole source requests are to be coordinated with 
the applicable contract office for advice 
– Poor past performance 
– No prior experience at task 
– Ineligible for contracts 
– Represent high risk 
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The SAMM permits FMS customers to identify specific vendors to be used in specific LOA procurements based on the provisions of FAR 6.302-4.   The FMS sole source process provides an avenue for international partners to accomplish their own source selection process but still utilize the FMS program as the actual acquisition method. Previously, customer were required to provide a rationale to support their sole source requests.  In Aug 2012, the policy was revised to no longer required FMS customer justifications.  For approved sole source requests, the specific vendor is cited within the LOA itself.  

The SAMM advises FMS case managers to coordinate with the applicable contracting office for advice regarding a FMS customer’s sole source request.  FMS case managers typically do not possess the personal knowledge and do not have access to DoD contract data to make an objective viability assessment of an FMS customer’s sole source request.  However, the DoD contracting community does have the knowledge, experience and data access to make an objective evaluation of a FMS customer’s sole source request and provide advice.  This policy is intended to leverage the extensive range and depth of DoD contracting expertise as a value added feature of the FMS program to the benefit of international partners. 

The policy to coordinate sole source requests with the contracting community is a means to identify and communicate back to the international partner information and data that responds to the potential void of, as the saying goes, “not knowing what is not known”.  Ultimately, this policy is intended to improve relationships with the international partners and satisfaction with the FMS program by precluding the award of contracts to problematic and high risk vendors solely based on an FMS customer’s sole source request.



FMS Sole Source 

FAR 6.3  Other Than Full & Open Competition 
1. Single Responsible Source 
2. Unusual & Compelling Urgency 
3. Maintain Industrial Capability 
4. International Agreement 
5. Required By Law  
6. National Security 
7. Public Interest 
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The FMS sole source policy of the SAMM is consistent with the “Other than Full and Open Competition” policy of the FAR.  Based upon the specific vendor or vendors being cited in the LOA, DoD contracting officers can exercise the FAR 6.302-4 “International Agreement” justification to procure using other than full and open competition.  

The FAR 6.3 prescribes policies and procedures, and identifies the statutory authorities, for contracting without providing for full and open competition.  FAR 6.302 identifies the seven potential authorities to contract without providing for full and open competition.  The fourth authority cited in FAR 6.302-4 is that of an international agreement.  

FAR 6.302-4 states that full and open competition need not be provided for when precluded by the terms of an international agreement or a treaty between the US and a foreign government or international organization, or the written directions of a foreign government reimbursing the agency for the cost of the acquisition of the supplies or services for such government. This authority may be used in circumstances such as when a contemplated acquisition is to be reimbursed by a foreign country that requires that the product be obtained from a particular firm as specified in official written direction such as a Letter of Offer and Acceptance (LOA).  Per DFARS 206.302-4(c), the justifications and approvals described in FAR 6.303 and 6.304 are not required if the head of the contracting activity prepares a document that describes the written directions, such as a Letter of Offer and Acceptance, that have the effect of requiring the use of other than competitive procedures for the acquisition.
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5.  Purchaser Involvement – During the contracting process between the contractor and the DoD, the contracting officer should consult with the FMS purchaser about major contractual matters, especially any matter that could be perceived as inconsistent with or significantly different from the LOA.   FMS purchasers should be encouraged to participate with USG acquisition personnel in discussions with industry to develop technical specifications, to establish delivery schedules, identify any special warranty provisions or other requirements unique to the FMS purchaser, and review prices of varying alternatives, quantities, and options needed to make price-performance tradeoffs. 

The degree of participation of the FMS purchaser during contract negotiations is left to the discretion of the contracting officer after consultation with the contractor. USG personnel should not release any contractor proprietary data, except in those limited cases where the contractor authorizes release of specific data. The U.S. contracting officer may, upon the purchaser’s request and at his or her discretion, provide the purchaser a version of the SOW that redacts any information companies deem proprietary, and any information that cannot be released under technology security and foreign disclosure policy as information only and not for general comment. International customers may have 30 days to comment on areas where they can demonstrate that there is a significant deviation from the LOA. 

The DoD Components do not accept directions from the FMS purchaser as to source selection decisions or contract terms (other than customer requested warranties), nor is the FMS purchaser permitted to interfere with a prime contractor’s placement of its subcontracts. However, the DoD Components may honor an FMS purchaser’s sole source request for the designation of a particular prime or subcontract source for defense articles or defense services.  Requests by the FMS purchaser for rejection of any bid or proposal will not be honored. 

More information will be provided on this topic later in this learning guide.  

Also see DFARS 225.7304.
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6.  Contractual Data Requests – For contract price requests, the contracting officer should, after consultation with the contractor, provide sufficient information to demonstrate the reasonableness of the price. This may include tailored responses, top level pricing summaries, historical prices, or an explanation of any significant differences between the actual contract prices and the estimated contract price included in the initial LOA price. 

For contract copy requests, there is no need to provide a contract copy because all pertinent information between the DoD and the purchaser are identified in the LOA.  However, if the contract is unclassified and only includes requirements for the requesting country, release can be considered subject to restrictions on release of contractor proprietary information. Releasable information does not include internal documentation such as negotiation or pricing memoranda. If the contract is classified, contains USG requirements (which per DFARS 225.7303 may be priced differently), or contains other purchaser requirements, release is not authorized. Any questions or requests for exceptions to these provisions must be forwarded to DSCA (Office of the General Counsel).

Also see DFARS 225.7304(h).  
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7.  Contingent Fees - Purchasers must approve contingent fees (also referred to as agents’ fees and sales commissions) prior to FMS contract award. Purchasers must be advised of all contingent fees associated with an FMS case prior to or in conjunction with LOA submission to the purchaser unless the purchaser has indicated otherwise. For agents’ fees and sales commissions, such notices include: the name and address of the agent(s); the estimated amount of the proposed fee, and the percentage of the sale price; and a statement indicating one of the following: appropriate officials of DoD consider the fee to be fair and reasonable; or, a portion of the proposed fee is considered to be fair and reasonable (provide rationale); or the USG cannot determine the reasonableness of the proposed fee.  

The following countries must approve all contingent fees (regardless of dollar value) before they can be considered allowable FMS contract costs: Australia, Egypt, Greece, Israel, Japan, Jordan, Korea (Republic of), Kuwait, Pakistan, Philippines, Saudi Arabia, Taiwan, Thailand, Turkey, and Venezuela.  Sales commissions and fees applicable to FMS contracts for other countries cannot exceed $50,000 per contract (including all modifications and subcontracts thereto), per country, unless these fees have been identified and approved in writing by the purchaser before contract award. All such contingent fees must be justified and supported based on the criteria cited in the FAR and DFARS. 

Also see DFARS 225.7303-4.
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8.  Warranties - The DoD obtains the same warranties for FMS as it does for itself. The purchaser may request performance warranties, which are provided and paid for on the LOA as a defense service. The DoD must inform the purchaser, either in the LOA note or by documentation such as a technical bulletin accompanying the item when shipped, of any steps necessary to maintain or exercise rights under these additional warranties. 

Also see DFARS 225.7304(b)(3).
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Offsets - U.S. contractors can recover the costs of any offsets that are associated with contracts when the LOAs are financed wholly by purchaser cash or repayable FMF credits. If the LOA is funded by non-repayable FMF credits, offset costs cannot be allowed in any associated contracts.  Offset policy is also addressed in DFARS 225.7306.

USG agencies may not enter into or commit U.S. firms to any offset agreement. Any purchaser requesting offset arrangements in conjunction with FMS should be informed that the responsibility for negotiating offset arrangements and satisfying all related commitments resides with the U.S. firm involved.   

It is the contractor's responsibility to inform the implementing agency when estimated offset costs are included in the FMS pricing information. The contractor must disclose the amount of the estimated offset costs included the price to the USG contracting officer.  Offset costs should be included as part of the LOA line item unit cost quoted in the LOAs. 
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Now that the SAMM policy on FMS acquisition has been summarized, we will look at the DFARS policy.  The SAMM issued by DSCA provides the overall FMS policy.  The SAMM states that FMS acquisition will be performed per the FAR and DFARS. Although FMS requirements are procured in accordance of the overall content of the FAR and DFARS, the DFARS contains a subpart specifically dedicated to the unique aspects of FMS.  This subpart that contains the guidance peculiar to FMS is DFARS subpart 225.7300 titled “Acquisitions for FMS”.  The areas covered in this subpart are listed on the slide and these largely correlate to the same topic areas already covered in the SAMM C6.3.  Each of the listed DFARS topics will only be separately summarized on following screens.
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7300 Scope – Subpart 225.73 covers policies and procedures for FMS acquisitions. This section states that, per the Arms Export Control Act (AECA), the DoD is authorized to enter into contracts for resale to foreign countries or international organizations.
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7301 General – This section states that the USG sells defense articles and services to foreign governments or international organizations through FMS agreements.  The agreement is documented in a Letter of Offer and Acceptance (LOA) .  As introduced in this section, it is vital for the contracting community to know the type of funds used to finance the LOA.  The DFARS contract guidance differs depending upon the type of funds used in the LOA.  Fundamentally, there are three different categories of LOA funding.  These are 1) customer funds, 2) US nonrepayable grant foreign military financing program funds, or 3) US funds approved to be used to execute Building Partnership Capacity programs. .   The case manager should inform the procurement activities of applicable type of LOA funding. 

This section references DFARS 229.170 which provides the policy on contracts financed under US assistance  programs.  DFARS 229.170 states that items acquired under contracts funded by U.S. assistance programs shall be exempt from taxation by the foreign government.  If taxes or customs duties nevertheless are imposed, the foreign government must reimburse the amount of such taxes to the USG.  

As did the SAMM, this section also states that FMS acquisitions are to be conducted under the same acquisition and contract management procedures used for other defense acquisitions. The additional content at Procedures, Guidance and Information (PGI) 225.7301(c) are to be followed for preparation of solicitations and contracts that include FMS requirements.  




• Separately identify FMS requirements in solicitations 
– CLIN & SubCLIN Structure / ACRNS / Payment Instructions 

• Ensure LOA terms / country unique requirements are 
incorporated into contract 

• Comply with Defense Transportation Regulation, Part 
II requirements for packaging, labeling and 
documentation 
– Appendix E: Security Cooperation Shipments (34 pages) 
– Transportation plan required for classified; arms, ammo & 

explosives; hazardous 
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DFARS Procedures, Guidance and Information (PGI) 225.7301(c) contains essential guidance for contracting officers to know to place FMS requirements on contract.  In summary, the PGI states the following:

(i) & (II) Separate FMS CLINS or SubCLINS - All contract solicitations for FMS should separately identify the FMS requirement, the applicable FMS customer, and the LOA FMS case identifier.  This informs the contractor which requirements are for FMS and may be subject to the FMS pricing guidance in DFARS 225.7303.   In structuring the solicitation and contract, this subsection also relates back to DFARS 204.7103 regarding Contract Line Item Numbering (CLIN) and sub-CLIN structure.  Each FMS requirement must be reference back to the specific LOA line that is funding the requirement.  

The DoD Financial Management Regulation, Vol 15 on “Security Cooperation Policy”, Chapter 1, Section 010303 states that new procurements initiated as a result of FMS orders should be accomplished to the maximum extent feasible and appropriate through direct citation of the FMS Trust Fund (97-11 X 8242) on applicable contractual documents.   This means that a separate Accounting Classification Reference Number (ACRN) will be cited for the requirements of each different LOA line item.  DFARS 204.7104-1 (b) states, among other things,  to use separately identified sublines to facilitate payment, delivery tracking, contract funds accounting, or other management purposes.  Subline items shall be used when items bought under one contract line item number are to be paid for from more than one accounting classification or have different delivery dates or destinations or requisitions.

Related to separating the FMS requirements using CLINS, SubCLINS and ACRNS, payment instructions should also be provided in accordance with PGI 204.7108 to ensure that payments are correctly made that correlate payments amounts to be distributed and made from the respective FMS case line items appropriately.  Payment instructions will help avoid payment errors and provides the international partner visibility into the financial performance as it occurs under the respective FMS LOA.  This action also facilitates the FMS LOA reconciliation and closure process.

(iii) FMS LOA to Contract Harmonization:  Ensure that any FMS or country unique terms, conditions or requirements are incorporated into the procurement contract. 

(iv) & (vi) Transportation, Packing and Labeling: Most FMS customers utilize a commercial freight forwarder to move FMS materiel from the CONUS to final destination.  LOAs use “Delivery Term Codes (DTC)” to define the extent of transportation services arranged by the USG under the LOA.   The default DTC is 4 which means the FMS customer must arrange transportation from point of origin.   This DFARS subsection states that contracting officers shall ensure that contracts involving the acquisition and delivery of FMS material comply with the policies, procedures, packaging, labeling, and documentation requirements specified by the Defense Transportation Regulations 4500.9-R-Part II, Appendix E - SECURITY COOPERATION PROGRAM (SCP) SHIPMENTS: FOREIGN MILITARY SALES (FMS) AND PSEUDO-FMS COOPERATIVE PROGRAMS.  FMS transportation plans are required for classified and certain arms, ammunition, explosives and hazardous materiel.  


 



• Material inspection and receiving reports 
– Shipping information requires FMS case identifier, special 

markings and gross weight 
– Info needed for transportation and customs clearance 

• Use of the FMS Transportation Account Code in the 
contract 

• Period of Pseudo LOA funds availability  
– Contract performance period must be consistent with funds 

availability 
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(vii) Receiving Reports –DFARS Appendix F, F-301(b)(15)(iv)(K) for WAWF and DFARS Appendix F, F-401(b)(16)(iv)(L) for DD 250, FMS shipment documentation is to include the special markings and FMS case identifier from the contract as well as entering the gross weight.  Several Defense Contract Management Agency transportation officers prefer that the contract instruct the contractor to contact the DCMA transportation officer for shipping instructions.  This process ensures that the contractor is receiving the latest information particularly for contracts that may have a long production lead-time where transportation arrangements may change between time of contract award and actual shipment.

(viii) FMS Transportation Account Code -  If the LOA contains a delivery term code (DTC) indicating the US will arrange transportation beyond the point of origin,  the LOA will collect funds for this transportation service generally by applying a percentage based transportation cost against the item price.  The funds collected through application of the DTC codes are collected into the FMS transportation account.  The FMS transportation account is then used to pay for the USG arranged transportation services.

(v) Pseudo LOAs – A special type of LOA, called a pseudo LOA, is used to fund a form of Security Cooperation called Building Partner Capacity (BPC).  BPC programs are funded with US appropriated funds.  Even though these appropriated funds have been applied to a pseudo LOA, the funds retain their original period of availability for obligation and expenditure.  This BPC financial reality is in sharp contrast to traditional customer-funded and Foreign Military Financing Program (FMFP) funded LOAs where the funds are no year funds and do not have obligation periods or expiration dates.  Each pseudo-LOA will include a note that specifies the period of funds availability.  Again, it is important for contracting personnel to know what type of funds have been applied to the respective LOA.
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7302 Guidance – Refers to Procedures, Guidance and Information (PGI) 225.7302 in regard to role of the contracting officer in FMS programs that will require acquisition.



Subpart 225.7302 – Guidance (PGI) 

 

Contracting Officer will assist the LOA implementing 
agency (IA) by— 
(1)  Working with prospective contractors to— 

 - (i) Identify, in advance of the LOA, any                                    
unusual provisions or deviations; 

 - (ii) Advise the contractor if the IA expands, modifies, or does not 
accept any requirements proposed by the contractor; 

 - (iii) Identify any logistics support necessary to perform the 
contract; and 

 - (iv) For noncompetitive acquisitions over $10,000, ask the 
prospective contractor for information on price, delivery, and other 
relevant factors 
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DFARS Procedures, Guidance and Information (PGI) 225.7302 identifies specific actions that the contracting officer is responsible to take to assist the case manager at the implementing agency to prepare an LOA.   The contracting officer’s knowledge and experience is essential to realistically estimate cost and performance issues regarding any potential procurement actions which may result from the LOA.  

One area of contracting officer responsibility involves working with prospective contractors.  This slide identifies some of the areas where the contracting officer should consult with industry.  Often, particularly for major systems, industry will have already been engaged with the international partner prior to the FMS customer formally submitting the LOA request to the USG.  Industry may have unique information that should be considered in the LOA preparation.



(2) Working with the Implementing Agency responsible for 
preparing the LOA to— 

 - (i) Assist, as necessary, in preparation of the LOA; 

 - (ii) Identify and explain all unusual                                   
contractual requirements or requests for                                           
deviations; and 

 - (iii) Assist in preparing the price and                                 
availability data. 

 

Subpart 225.7302 – Guidance (PGI)  
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A second area of FMS contracting officer responsibility involves working with the case manager at the implementing agency.  An FMS case manager’s primary area of expertise is the overall security cooperation processes. The contracting community, specifically the Procuring Contracting Officer (PCO), knows the details of acquiring the respective item or service.  Ultimately, the content of the LOA being developed by the case manager and any future procurement action awarded by the PCO need to be consistent.  The LOA, when offered by the USG, establishes a level of expectation on the part of the FMS customer.   If the FMS customer accepts the LOA, the responsibility for procurement execution will be allocated to the PCO.  As such, the content of the LOA must be executable within the context of the FAR and DFARS.  PCO involvement in LOA development will facilitate a smooth transition to LOA procurement execution and will help to avoid creating any false execution expectations by the FMS customer.  



Contracting Officer in LOA Offer 

• Realistically set customer expectations 
– Total Cost 
– Delivery Schedule 
– Expenditure Profile 

• Identify any unique                                          
issues to be addressed                                       
with customer 

• Review and advise on customer generated 
sole source requests 

• Establish extent of customer participation 
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Initial Deposit 
15 Jun 2012 
15 Sep 2012 
15 Dec 2012 
15 Mar 2012 

$1,100,000 
600,000 
800,000 
700,000 
900,000 

$1,100,000 
1,700,000 
2,500,000 
3,200,000 
4,100,000 

Estimated Payment Schedule 
Payment Date Quarterly Cumulative 
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As described in DFARS PGI 225.7302 , the contracting officer plays a critical role in LOA development when the requirement will be sourced from procurement.  The contracting officer is the source for realistic estimates of the total costs and the projected delivery schedule.  The total cost and delivery schedule establish the projected expenditure profile for the LOA.  The LOA estimated payment schedule will be formed based on this information.  Together, this shapes the customer expectations for LOA performance from both a financial and logistics perspective.

Based on the contracting officer’s knowledge and experience, issues that should be initially addressed with the FMS customer can be identified and discussed so that the results can be incorporated in the government-to-government LOA agreement. As was previously covered, the case manager should be consulting the contracting officer to obtain information and advice regarding any FMS customer sole source requests.   

Last, the contracting officer can interface with the FMS customer representatives to discuss and establish an early common understanding of the areas and extent that the customer may be able to participate in the DoD acquisition activities that will be taken to execute the LOA.   
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7303 Pricing - FMS contracts are to be priced using the same principles used in pricing other defense contracts.  However, application of the pricing principles in FAR Parts 15 and 31 to an FMS contract may result in prices that differ from other defense contract prices for the same item due to the considerations in this section.  If the foreign government has conducted a competition resulting in adequate price competition (see FAR 15.403-1(b)(1)), the contracting officer shall not require the submission of certified cost or pricing data. If the contractor has made sales of the item required for the FMS to foreign customers under comparable conditions, including quantity and delivery, price the FMS contract in accordance with FAR Part 15.



Subpart 225.7303 – Pricing  

• Use same pricing principles as other DoD contracts   
• Recognize the reasonable & allocable cost of doing 

business with an international customer, even 
though costs might not be recognized in the same 
amounts in DoD only contracts 

–  Selling expenses 
– Product support and post delivery service expenses 
– Offset costs 

•http://www.acq.osd.mil/dpap/cpic/ic/offsets_of_foreign_military_sales.html 

– Independent Research & Development and Bid & Proposal 
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Although the pricing principles in FAR 15.4 and DFARS 215.4 also apply to FMS, DFARS 225.7303-2 directs that industry’s reasonable and allocable costs of doing business with a foreign government should be recognized as allowable costs.  DFARS 225.7303-5 limits this cost recognition if the LOA is funded by nonrepayable US funds.

Some examples of the costs of doing business with a foreign government include selling expenses (contingent fees), product support costs, post-delivery service expenses, offset costs, and other Independent Research & Development (IRD) and Bid & Proposal (B&P) costs.  In regard to evaluating offset costs, the Defense Procurement and Acquisition Policy website has a Frequently Asked Questions (FAQ) webpage that provides excellent information about offsets.
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7304 Customer Involvement – This section covers FMS customer requests for sole source procurements, the extent of FMS customer participation in the DoD contracting process, and FMS customer requests for contract pricing information.  These topics will be addressed separately in the next several screens.
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FMS Customer Participation 

  DFARS 225.7304  
 FMS customers should be encouraged to participate 

with U.S. acquisition personnel in discussions with 
industry to: 
• Technical Specifications 
• Delivery Schedules 
• Price/Performance Tradeoffs 
• Special Warranty Provisions 
• Other Requirements Unique                                                          

to FMS Purchaser 

Degree of participation in contract negotiations is 
left to the discretion of the contracting officer after 
consultation with the contractor. 
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The SAMM policy regarding FMS customer involvement in the acquisition process is also reflected with DFARS 225.7304.  The DFARS states that FMS customers should be encouraged to participate with USG acquisition personnel in discussions with industry.   

This is an very important policy for all DoD contracting officers to know.  The reason that it is important relates back to some of the earlier overarching US policy positions.   Just to quickly review, the US wants to build and strengthen relationships with international partners to support both national security and foreign policy objectives of the USG.  As the international partners survey the global defense market, DoD prefers that partners satisfy their defense procurement requirements with US defense products.   

If a partner has selected a US defense product and has elected to procure through the FMS program, as opposed to direct commercial, it is important to permit the partner to participate in the DoD acquisition process.   FMS customer participation in these discussions accomplishes several positive goals.  It provides an opportunity for the customer to directly represent their self in the discussions, provide clarifying input on any unclear aspect of the requirement and to render decisions in response to any questions that arise.   Customer participation helps to ensure that customer expectations are clearly understood and that what ultimately is placed on contract represents what the customer expects to be delivered.  Customer involvement in the acquisition process builds confidence and satisfaction with the FMS program.  

Perhaps most importantly, permitting FMS customer participation in the acquisition process as outlined in DFARS 225.7304 opens another avenue for relationship building.  Often the relationship building value of the FMS program is viewed to primarily begin following the physical delivery of the FMS materiel.  This view is only partially correct.  The FMS process creates the opportunity for many relationship building activities prior to physical delivery.  By permitting FMS customer participation in the acquisition process, the DoD acquisition community can leverage their set of contracting and business type activities as a vehicle to build relationships with the acquisition communities of the partner nations.

This emphasizes the point you will see at the end of this learning module which is that the value the contracting community brings to FMS is more than just getting physical deliverables, it is also about interfacing with the FMS customer during the contracting processes that ultimately produce the deliverables. 
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DSCA Policy Memo 09-60  

 We have customers who are interested in actively 

participating in FMS acquisitions, but believe they are 

being summarily shut out of the process. I request 

that you encourage each of your acquisition 

communities to take up the spirit of DFARS 225.7304 

and actively seek opportunities for customer 

participation in DoD acquisitions for FMS. 
Jeffrey A. Wieringa 
Vice Admiral, USN 
DSCA Director  

Presenter
Presentation Notes
With the previous discussion of the DFARS 225.7304 in mind, a problem exists.  As the former DSCA director, Vice Admiral Wieringa, travelled around the world and met with his senior level international partner counterparts, he found many of these senior level partner decision makers hand an interest in actively participating in the FMS acquisition process but were discouraged by their perception that the DoD acquisition community was summarily shutting them out of the process.  As a result, the DSCA director issued a policy letter to the FMS implementing agencies to highlight this problem and to encourage the acquisition community to actively seek opportunities for customer participation as outlined in DFARS 225.7304.   The entire policy memo is available at: http://www.dsca.mil/samm/PolicyMemos/2009/DSCA%2009-60.htm .

While the acquisition community is key to successful execution of FMS, the actions or non-actions of the acquisition community can conversely lead to partner’s dissatisfaction with the FMS process.  Again, the acquisition community is encouraged to view their role as more than just an internal USG procurement process to produce materiel deliverables.  The acquisition process itself is also an opportunity to build relationships, confidence and transparency in the FMS process which leads to partner satisfaction and achievement of overarching USG international goals.
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FMS Customer Participation 
  OUSD AT&L DPAP Memo, 21 July 2011  

 The FMS program is… an instrument of US foreign policy… to 
deter and defend against aggression, facilitate common 
defense and strengthen the security of the US. 

 Many FMS customers have voiced interest in actively 
participating in FMS acquisitions.  I ask that you seek 
opportunities to enhance FMS customer involvement in your 
acquisition programs in order to foster better understanding, 
strengthen alliances, provide transparency, and build 
customer confidence and teamwork. Richard Ginman 

Director - DPAP 

Presenter
Presentation Notes
Unfortunately, the DSCA Director’s memo about FMS customer participation did not result in a significant change in international partners’ perceptions about the openness of the DoD acquisition community to allow FMS customer involvement.  This may have been partly due to the DSCA memo going to the FMS organizations of the military departments.  Therefore, in another action to address this issue, the DoD Director of Defense Procurement and Acquisition Policy (DPAP), Mr. Richard Ginman, issued a July 2011 policy memo to the acquisition organizations of the military departments on the subject of “Customer Involvement in Foreign Military Sales (FMS) Acquisitions”.  

Interestingly, the first paragraph of the DPAP letter highlights the both US foreign policy and national security roles support by the FMS program.   The letter highlights the DFARS 225.7304 areas that are available for FMS partner participation.  The letter then asks that opportunities be sought out to enhance FMS customer involvement in acquisition programs.  Several positive outcomes of FMS customer involvement are listed which include to foster better understanding, strengthen alliances, provide transparency, and build customer confidence and teamwork.  The full DPAP policy letter can be viewed at: http://www.acq.osd.mil/dpap/policy/policyvault/USA004292-11-DPAP.pdf

The primary purpose for scheduling this presentation at the 2012 DoD Procurement Conference was as an outreach to the DoD contracting community to specifically highlight this issue.  The core challenge to the contracting community involves them taking deliberate and open-minded action to identify the potential points for FMS customer participation in their respective contracting actions.

In making the FMS customer participation decisions, it is recognized that FMS customer involvement may not make the contracting officer’s job easier, faster or even qualitatively better.  However; the contracting community’s willingness to make positive efforts to find ways to permit FMS customer involvement will produce valuable benefits to the USG beyond just the procurement activity itself.  By finding effective ways to accommodate FMS customers’ acquisition involvement desires, the contracting community is both enhancing the customers’ opinion and satisfaction with the FMS program and may, in turn, also be enhancing the competitiveness of the US defense product in the international partner’s global source selection process.  In opening up the acquisition process to be a relationship building mechanism rather than just a procurement mechanism, the contracting community directly contributes toward achievement of overarching US foreign policy and national security goals. 



DFARS FMS Policy 

• 7300 - Scope 

• 7301 - General 

• 7302 - Guidance 

• 7303 - Pricing 

• 7304 - Customer Involvement 

• 7305 - Limitation of Liability 

• 7306 - Offsets  

• 7307 – Contract Clauses 
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Presenter
Presentation Notes
7305 Limitation of Liability – This section directs the contracting officer to advise the contractor when the foreign customer will assume the risk for loss or damage under the appropriate limitation of liability clause(s) (see FAR Subpart 46.8) and to consider the costs of necessary insurance, if any, obtained by the contractor to cover the risk of loss or damage in establishing the FMS contract price.  The action identified in this section is based upon the contracting officer knowing the customer’s position on regarding the assumption of certain risks.  This again emphasizes the need for contracting officers to participate in the LOA development and in discussions with the international partner to gain an understanding of customer expectations prior to initiating contract actions.



DFARS FMS Policy 

• 7300 - Scope 

• 7301 - General 

• 7302 - Guidance 

• 7303 - Pricing 

• 7304 - Customer Involvement 

• 7305 - Limitation of Liability 

• 7306 - Offsets  

 

• 7307 – Contract Clauses 
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http://www.acq.osd.mil/dpap/cpic/ic/offsets_of_foreign_military_sales.html 
 

Presenter
Presentation Notes
7306 Offsets -  States that the DoD does not encourage, enter into, or commit U.S. firms to FMS offset arrangements.  The decision whether to engage in offsets, and the responsibility for negotiating and implementing offset arrangements, resides with the companies involved. This section also refers back to DFARS 225.7303-2(a)(3) regarding offset cost allowability which states that a U.S. defense contractor may recover all costs incurred for offset agreements with a foreign government or international organization if the LOA is financed wholly with customer cash or repayable foreign military finance credits.  The USG assumes no obligation to satisfy or administer the offset requirement or to bear any of the associated costs.

In regard to evaluating offset costs, the Defense Procurement and Acquisition Policy website has a Frequently Asked Questions (FAQ) webpage that provides excellent information about offsets.  See http://www.acq.osd.mil/dpap/cpic/ic/offsets_of_foreign_military_sales.html for more information.  

 

 




DFARS FMS Policy 

• 7300 - Scope 

• 7301 - General 

• 7302 - Guidance 

• 7303 - Pricing 

• 7304 - Customer Involvement 

• 7305 - Limitation of Liability 

• 7306 - Offsets  

• 7307 – Contract Clauses 
 

52 

Presenter
Presentation Notes
7307 Contract Clauses – Discusses the application of DFARS clauses regarding “Restriction on Contingent Fees for Foreign Military Sales” and “Exclusionary Policies and Practices of Foreign Governments”.
 



Colors of “FMS” Funds 

Customer Cash 

• Customer Source 

• No Year Limits 

• DFARS “Cost of 
Doing Business    
with a Foreign 
Government” 
Applies 
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Dept of State 

• Foreign Military       
Financing Program 

• No Year Limits 
• Excluded in                     

DFARS Cost of  
      International  
      Business  

Dept of Defense 

• Appropriated to 
DoD 

• Year Limits 

• Normal DoD Cost 
Allowability Rules 

• Pseudo-cases 

 

 

 

Presenter
Presentation Notes
As stated earlier, all FMS programs are not the same.  One key difference among FMS programs is driven by the type or color of funds used to finance the LOA.    From a financial perspective, there are three fundamental varieties of FMS programs.   It is essential that the contracting officer clearly understand the type of funds that finance the respective LOA because different contracting rules apply to each of the three LOA funding scenarios.
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Dept of State 

• Foreign Military       
Financing Program 

• No Year Limits 
• Excluded in                     

DFARS Cost of  
      International  
      Business  

Dept of Defense 

• Appropriated to 
DoD 

• Year Limits 

• Normal DoD Cost 
Allowability Rules 

• Pseudo-cases 

 

 

 

Presenter
Presentation Notes
Traditional FMS involves the foreign purchaser directly funding their own FMS programs.  The funds on customer financed LOAs are “no year” funds.   This means that there are no specific obligation or expenditure windows of time for the funds to remain valid.   Customer funds remain valid for obligation and expenditure indefinitely without any funds expiration date.  Additionally, contracts financed from customer funded LOAs are subject to the DFARS provisions on the allowability of various cost elements referred to as “Cost of Doing Business with a Foreign Government”.   Also, international partner funding the LOA can request “Other than Full and Open Competition” sources.
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Dept of State 

• Foreign Military       
Financing Program 

• No Year Limits 
• Excluded in                     

DFARS Cost of  
      International  
      Business  

Dept of Defense 

• Appropriated to 
DoD 

• Year Limits 

• Normal DoD Cost 
Allowability Rules 

• Pseudo-cases 

 

 

 

Presenter
Presentation Notes
A second variety of FMS utilizes Department of State Foreign Military Financing Program (FMFP) funds to finance the LOA.  FMFP funds begin as appropriated funds.  In the process where the funds are apportioned to the FMFP program, the are considered expended.  Subsequently, the FMFP funds applied to an LOA are effectively “no year” funds and remain valid for obligation and expenditure indefinitely without any funds expiration date. However, when a contact is to be funded from a FMFP financed LOA, the DFARS provisions on the allowability of various cost elements referred to as “Cost of Doing Business with a Foreign Government” do NOT apply.  DFARS 225.7303-5 directs to price FMS contracts wholly paid for from funds made available on a nonrepayable basis (i.e. FMFP) on the same costing basis with regard to profit, overhead, IR&D/B&P, and other costing elements as is applicable to acquisitions of like items purchased by DoD for its own use.  Direct costs associated with meeting a foreign customer’s additional or unique requirements are allowable under such contracts.  Indirect burden rates applicable to such direct costs are permitted at the same rates applicable to acquisitions of like items purchased by DoD for its own use.  A U.S. defense contractor may not recover costs incurred for offset agreements with a foreign government or international organization if the LOA is financed with funds made available on a nonrepayable basis. Even though the contract cost allowability rules differ for FMFP funded LOAs, an international partner is still permitted to request “Other than Full and Open Competition” sources be utilized on FMFP funded LOAs.



Colors of “FMS” Funds 

Customer Cash 

• Customer Source 

• No Year Limits 

• DFARS “Cost of 
Doing Business    
with a Foreign 
Government” 
Applies 

 
 

56 
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• No Year Limits 
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• Year Limits 
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Allowability Rules 

• Pseudo-cases 

 

 

 

Presenter
Presentation Notes
A third variety of FMS involves use of funds appropriated to DoD to fund the LOA.  Congress has provides specific legal authorities to use certain amounts of certain DoD funds to finance programs that are collectively referred to as Building Partner Capacity programs.  The SAMM Chapter 15 specifically describes the BPC programs and references the applicable legal authorities.  A key difference that the contracting officer must recognize is that all of the limits originally applicable to the respective appropriation remain in effect even though these funds applied to the LOA.  For this and other reasons, BPC LOAs are referred to as pseudo-LOAs.  Year limits apply to the obligation and expenditure windows for these funds.  Additionally, these funds expire.  The obligation, expenditure and expiration dates applicable to the respective pseudo-LOA funds will be specifically identified as a narrative note within the LOA itself.   Because BPC programs use DoD appropriated funds, the normal DoD rules regarding contract cost allowability apply. The DFARS provisions on the allowability of various cost elements referred to as “Cost of Doing Business with a Foreign Government” are NOT apply to BPC programs.   Last, because of the unique nature of the pseudo-LOA, the international partner cannot request procurement from “Other than Full and Open Competition”  because the FAR 6.302-4  “International Agreement” justification is not applicable to BPC programs.  For BPC programs, any “Other than Full and Open Competition” justification must be generated by the DoD based on one of the other FAR 6.302 exceptions.



Pseudo LOA Funds Management  
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Presenter
Presentation Notes
The use of pseudo-LOAs to execute Building Partner Capacity programs has pushed the traditional FMS structure to adapt to support DoD’s need to build important capabilities with key partners. The contracting community needs to recognize the key differences that apply to BPC pseudo-LOAs versus traditional customer funded or FMFP funded LOAs.



Pseudo FMS = Building Partnership Capacity (BPC) 
• PGI 225.7300 – The FMS acquisition infrastructure is also 

used to execute cases funded with US appropriated funds 
under special authority to build partner capacity 

• Budget authority for BPC/pseudo cases is executed from 
the FMS Trust Fund 

• Lines of accounting look like no-year money (97 X 8242), 
BUT must be administered per the appropriation rules 

• PGI 225.7301 – For pseudo LOAs, ensure that the 
contract is consistent with the period of funds 
availability 

 
 

 

Building Partnership Capacity 
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Presenter
Presentation Notes
In regard to BPC programs, the DFARS PGI 225.7300 states that the FMS acquisition infrastructure is also used to execute cases funded with U.S. appropriated funds under special authority to build international partner capacity. These BPC cases are implemented using pseudo-LOA documents.

Although BPC programs use appropriated funds, these funds are managed through the traditional FMS trust fund account 97X8242.  Although the line of accounting on a funding document may appear to be traditional “no year” FMS funds, these pseudo-case funds retain the source appropriation rules for obligation, expenditure and expiration.

For pseudo LOAs, DFARS PGI 225.7301 directs the contracting officer to ensure that the period of performance in the contract is consistent with the period of availability of appropriated funds, as provided by the financial resource manager.



FMS Financial Flow 
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Presenter
Presentation Notes
This chart illustrates the flow of all funds through the FMS trust fund, 97X8242.   Again, the contracting officer must know what type funds have financed the respective LOA so that the appropriate contracting guidance is implemented within the resulting contracts.




Pseudo - LOA 
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Presentation Notes
A traditional LOA was displayed earlier.  This is an example of the front page of a pseudo-LOA.  In the header section of the pseudo-LOA, a reference to the legal authority for the respective BPC program will be cited.  In the second paragraph of the pseudo-LOA, note that the sale is between the USG and the DoD.  Pseudo-LOAs are used manage and track the acquisition of specific defense articles and services that will subsequently be turned over to a partner nation.  The pseudo-LOA itself does not directly sell the defense articles and services to the international partner.  As such, the partner does not sign or accept a pseudo-LOA.




Pseudo - LOA 
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Presenter
Presentation Notes
These highlighted notes within the pseudo-LOA identify the obligation and expenditure windows for the respective pseudo-LOA funds.  All contracting actions that result from the pseudo-LOA must be made in accordance with these funding limitations.




Contracting Officer in LOA Closure  

• Traditional FMS: 
• Preferred : Close contract – permits final FMS closure 
• Alternative: For open contracts, provide an 

assessment of each respective FMS customer’s 
remaining contractual liability 
– Permits interim case closure 

• Pseudo / BPC FMS: 
• Preferred : Close entire contract 
• Alternative: For open contracts, ensure                         

CLINs supporting pseudo FMS are                         
physically delivered and funds disbursed                  
(i.e., no ULOs) prior to funds expiration 
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Presenter
Presentation Notes
Ultimately, all LOAs whether traditional or pseudo must be closed.  FMS LOA closure means that all defense articles and services initiated under the LOA are both physically delivered and that the corresponding financial transactions have process and are in balance.   Key to LOA closure is the complete liquidation of all obligations that had been initiated using the respective LOA’s funds.  The preferred LOA closure scenario is to have all contract associated with the LOA to also be closed.   

As an alternative for traditional FMS, an LOA can be placed into an interim closed status by validating all remaining unliquidated obligation (ULO) amounts.  The value of the validated ULO is placed into the customer country’s case closure suspense account (CCSA) and the LOA is interim closed.   An future disbursements against the ULO are made from the CCSA.  

An alternative for pseudo-LOAs is to validate that all contract line items (CLINS) that were funded by the pseudo-LOA have be physically delivered and that all applicable payments have been disbursed prior to the funds expiration date.

In either situation, traditional or BPC, the contracting officer plays an essential role in case closure.  Contracts must be financially administered to ensure that ULOs are only applicable to valid contract requirements.  Any obligated funds that are not required should be deobligated to ensure timely LOA closure.   Contracting personnel must support case managers by identifying the validity of ULO amounts on LOA be processed for closure.



Conclusion 

• Contracting for FMS is more than just  than just 
purchasing items & services 

• FMS leverages DoD’s acquisition infrastructure to: 
– Promote strategic relationships 
– Achieve national security (DoD) and foreign policy (DoS) 

objectives 
– Provide enabling capabilities to partners for the common 

defense 
• FMS value does not begin at physical delivery, it 

includes the procurement process itself 
• Contracting Officers are essential enablers to 

successful FMS program development, execution 
and closure 
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Presentation Notes
A primary theme of this presentation has been to emphasize that the contracting officer’s role in FMS is more than just buying items and services.   For the DoD, the FMS acquisition process itself presents a strategic opportunity to leverage its acquisition infrastructure to promote international defense relationships, achieve national security and foreign policy goals and to provide our partners enabling defense capabilities that mutually benefit both the US and the partner nation.

These FMS benefits do not just begin to accrue at the point of physical delivery.  The benefits actually have the potential to begin being generated within the acquisition process itself. The willingness of the contracting community to permit international partner representatives to become involved in the DoD acquisition process, to the extent permitted by DFARS 225.7304,  generates value to the customer and contributes towards a positive view of the US as a defense supplier within the global defense market.

Contracting officers are essential enablers to successful FMS programs.   Contracting officers provide key source information during LOA development that helps establish realistic international purchaser expectations.  Successful LOA execution is largely dependent upon the knowledge, skills and experience of the contracting officer and the entire acquisition team.   As was highlighted, timely and accurate LOA closure relies on the contracting officer’s contract administration activities to ensure proper contract payments and maintenance of remaining ULOs.



  It is not just the destination 

(i.e., physical delivery), but also 

the journey that matters. 
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In other words… 

Presenter
Presentation Notes
In other words, FMS is not just about getting items and services delivered - on schedule, within cost.  It is about partnering. International partners have expressed a desire to partner in the buying process itself.  The authority vested in the contracting community places contracting officers as the key gatekeepers in either permitting or excluding this participation.  Contracting officers are requested to realistically consider how the international partner can become part of the procurement journey rather than just waiting on the sidelines for the physical delivery to occur.


http://www.disam.dsca.mil/


Questions 

Submit to: 
 

DISAM “Ask an Instructor” 
http://www.disam.dsca.mil/AAI/   

 
Or 

 
DAU “Ask a Professor” 

https://dap.dau.mil/aap/pages/pqsubmit.aspx  
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Presentation Notes
DSCA’s Defense Institute of Security Assistance Management (DISAM) and the Defense Acquisition University collaborated in producing this presentation.  Both schools offer web based programs to submit questions.  DISAMs program is “Ask an Instructor” and DAU’s program is “Ask a Professor”.    Please feel free to submit questions via these programs.  Questions predominately about the FMS process and policy should be submitted to DISAM.   Questions about core contracting issues should be submitted to DAU.

If you know other contracting personnel that work with FMS requirement, request you refer them to this learning module.

Thank you for taking the time to find out more information about “Contracting for FMS”.

http://www.disam.dsca.mil/AAI/
https://dap.dau.mil/aap/pages/pqsubmit.aspx
https://dap.dau.mil/aap/pages/pqsubmit.aspx
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